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Court of Appeals of the District of Columbia. 


No. 3253. 

Jed L. Washburn, Appellant, 

vs. j 

Franklin K. Lane, Secretary of the Interior, et al. 


a Supreme Court of the District of Columbia. I 

No. 36233. In Equity. | 

Jed L. Washburn, Plaintiff, 

I 

vs. ! 

Franklin K. Lane and Clay Tallman, Defendants. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the district of 
Columbia, at the City of Washington, in said District, at tjhe times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Original Bill. 

Filed October 7, 1918. 

In the Supreme Court of the District of Columbia. 

No. 36233. In Equity. 

Jed L. Washburn, Plaintiff, 
vs. 

Franklin K. Lane and Clay Tallman, Defendants. 
Plaintiff states as follows: 

1. The plaintiff, Jed L. Washburn, is a citizen of the United 
States and of the State of Minnesota, and a resident of Duluth in 
said State, and brings this suit in his own right. 

1—3253. I 
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2. The defendant, Franklin K. Lane, is a citizen of the United 
States and of the State of California, and a resident -of the District 
of Columbia, and is Secretary of the Interior Department of the 
United States, and is sued in his official capacity. 

The defendant, Clay Tallman, is a citizen of the United States 
and of the State of Nevada, and a resident of the District of Colum¬ 
bia, and is Commissioner of the General Land Office, and is sued in 
his official capacity. 

3. That on April 5, 1911, Jed L. Washburn was the owner in fee 
simple, unincumbered and free from all liens, of the following de¬ 
scribed real estate, situated in the State of California, to-wit: Lot 3, 


sec. 5, T. 5 N., R. 27 W., S. B. M., containing 22.29 acres, which land 


was at that time within the limits of the Santa Barbara Forest Re¬ 


serve in said State, and by reason of such ownership, as 

2 aforesaid, became and was entitled, under the Act of Congress 
of June 4, 1897 (30 Stat., 30), to relinquish said land to the 

United States and select an equal number of acres out of the public 
domain which was, at that time, non-mineral in character, unappro¬ 
priated, unoccupied, not withdrawn or reserved, and “open to entry.' 7 
In pursuance of this right of lieu selection, and in accordance with 
the instructions, rules and regulations of the Secretary of the Interior 
in such cases made and provided, the said Jed L. Washburn duly 
executed and acknowledged a deed of relinquishment of the land 
above described, conveying a good and merchantable title in fee 
simple, clear of all incumbrances and liens, to the United States, 
which deed he caused to be recorded in the proper Recorder's Office 
among the records of deeds in the county wherein said land was 
situated, and procured an abstract of title to said land showing a 
clear title thereto in the United States, with the proper certificates 
attached showing the same to be free and clear of all taxes or other 
liens and incumbrances and, on the 5th day of April, 1911, he de¬ 
livered said deed of relinquishment and abstract of title to the Regis¬ 
ter and Receiver at the United States Land Office at Lander, Wvom- 
ing, together with an application in due form (with the usual non¬ 
mineral and non-occupancy affidavits) to select in lieu of the land 
relinquished, lot 3, sec. 19, T. 4(> N., R. 98 W., 6th P. M., Wyoming, 
containing, according to the Government plat of survey then on file 
in said office, 38.10 acres, and at the same time paid for the difference 
in the acreage of said lots, and all fees and charges required by law 
or regulations of the Department, and thereby became vested 

3 with the full equitable title to said lieu land, dependable 
only on two conditions, namely; first, that the title, to the base 

land (as it is called) should be acceptable to the United States after 
an examination of the deed of relinquishment and the abstract of 
title and, secondly, that the lieu land selected should be of the char¬ 
acter that was subject to such selection at the time when such lieu 
selection was filed and subject to no other conditions whatever. No 
objection is made to the title to the base land. The plat of a resurvey 
which was filed in the local land office, January 16, 1918, shows 
that the said lot 3 contains 40.10 acres, instead of 38.10 acres as 
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shown by the former survey, leaving (as the decision of tile Hon¬ 
orable Commissioner says) “one acre still unpaid for”,-foil this 
was not the fault of the selector. The purchase price of this 6ne acre 
excess has been paid to the Receiver at Lander, Wyoming. The title 
to the said base land has been accepted by the Honorable Commis¬ 
sioner which disposes of the first possible objection. 

In regard to the character of the lieu land, it will not be denied 
that the land was “open to entry 77 and subject to such lieu selection 
on April 5, 1911, and was not known to contain oil at that time, nor 
in fact is it so known now, but it appears from the decision of the 
Honorable Commissioner that on May 6, 1914, three years ifter the 
selector had done everything that he was required to do, or to be 
done, by the law and the regulations of the Department, thej said lot 

3 was included within the limits of an Executive Order withdrawing 
certain lands in that district from entry, and included in a Petroleum 

Reserve. There is no charge of fraud on the part of the 

4 selector, nor is it claimed that said land was known to contain 
oil at the time the lieu selection was filed, to-wit, April 5,1911. 

That said land was at the date of selection agricultural jin char¬ 
acter and of the character subject to such lieu selection; thpt it was 
not, .and is not now, known to contain oil or gas or other numerals; 
that it was unoccupied, unappropriated, unreserved and not with¬ 
drawn from entry by any law of Congress or any Executive Order, 
and was open to entry and to this selection, and no adverse claim, 
contest or protest existed, or exists, against said selection, arid plain¬ 
tiff did and performed everything that was required to be 'done by 
law or the rules and regulations of the Interior Department in such 
cases made and provided. A deed, conveying the base laiid to the 
United States, an abstract of title and the application to select the 
lieu land here above set forth, were duly forwarded to the Commis¬ 
sioner of the General Land Office by tire 'Register and Receiver of 
the local office. Plaintiff immediately entered into the possession of 
said land and has constantly remained, and is now, in the undis¬ 
puted and uninterrupted and lawful possession thereof, and having 
done all that the law or regulations of the Department required him 
to do, a contractual obligation attached as of the date of his! selection 
between the United States and the plaintiff who thereby acquired the 
equitable and a vested interest in said land. 

4. That it became the sole duty of the Commissioner of I the Gen¬ 
eral Land Office to examine the title to the land relinquished to the 
United States, and the known character of the land at thje date of 
selection, and if no objection was found to said title, and if the land 
was then, so far as known, of the character subject to such 

5 lieu selection, and open to entry, it was his duty t<j) approve 
said selection and pass the same to patent. 

Nevertheless, the Commissioner took’ no action in said case for 
seven years. 

On April 22, 1918, seven years after the plaintiff had done all that 
he was required to do, the Commissioner rendered a decision in which 
he states that on May 6, 1914 (three years after the plaintiff had 
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done all that he was required to do) said land so selected by plaintiff 
had been included by Executive Order in a “Petroleum Reserve 77 
and thereby was on that date withdrawn from entry, and that on 
May 18, 1016, two years afterwards, the Geological Survey reported 
that minerals other than oil and gas are not known to occur thereon, 
and that its records indicate that the selected land has no valuable 
power site or reservoir possibilities. 

But because of the inclusion of said selected land in a Petroleum 
Reserve made by Executive Order three years after the Plaintiff had 
done all that he was required to do to obtain the right to a patent for 
said selected land, the Commissioner approved and accepted the title 
to the base land, but arbitrarily required the plaintiff to either ac¬ 
cept a restricted patent, reserving all minerals or oil that might at 
some future time be discovered, or else to apply for a reclassification 
of the land as of that time, in view of the possible existence of oil 
thereon. 

Plaintiff states that in 1911, when the land was selected, there was 
not a suspicion that said land was other than agricultural in char¬ 
acter, nor is it claimed now that there is any oil there; it was 

6 only included in a large area withdrawn “for classification 77 
and has not been classified since said withdrawal up to the 

present time, and may never be classified as oil land. The plaintiff 
has acted throughout in good faith; there is no charge of fraud or 
overreaching on the part of selector, nor is his good faith impeached 
in any way. A copy of the decision of the Commissioner is hereto 
attached marked Exhibit “A 77 and made a part hereof. 

5. Plaintiff duly appealed from said decision of the Honorable 
Commissioner, within the time allowed, to the Secretary of the In¬ 
terior who, on September 3, 1918, affirmed the decision of the Com¬ 
missioner pretending that a possible subsequent discovery of oil 
would defeat the selection, and threatens to cancel said selection and 
disposses said plaintiff, and thus arbitrarily deprive this plaintiff of 
his equitable right in and to said property and to a patent unless re¬ 
strained by this Honorable Court. A copy of said decision of the 
Secretary is hereto attached marked Exhibit “B 77 and made a part 
hereof. 

6. The plaintiff has exhausted his remedy before the Secretary of 
the Interior who has rendered a final decision which is hereto at¬ 
tached, from which it appears on its face that the Secretary has 
found every fact in plaintiffs favor upon which his equitable title 
and his right to a patent depends, and plaintiff has no remedy ex¬ 
cept in a Court of Equity. 

The value of the property in question exceeds $5,000. 

The premises considered, plaintiff prays that the defend- 

7 ants Franklin K. Lane and the Commissioner of the General 
Land Office, their officers and agents, may be enjoined from 

rejecting and refusing to approve and from cancelling the said lieu 
selection or entry of the land herein described, and from disturbing 
the plaintiffs possession and enjoyment of said property, and by a 
mandatory order of this Honorable Court that they may be re- 
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quired to approve the same and issue a patent to plaintiff for said 
lieu land. j 

That writs of subpoena be issued, directed to Franklin K. Lane, 
Secretary of the Interior and Clay Tallman, Commissioned of th< 
General Land Office, requiring them to answer plaintiff's bill and all 
and singular the allegations thereof (answer under oath waived) and 
to show cause why plaintiff should not have the relief prayed for. 

That it may please this Honorable Court to grant plaintiff such 
other and further or different relief as may seem just an<jl as the 
nature of the case may require. i 

And plaintiff will ever pray, etc. i 

JED L. WASHBURN, 

By W. P. FENNELL, j 

Plaintiff’s Attorney. 

W. P. FENNELL, j 

Plaintiff’s Attorney . j 

. . i 

I 

i 

District of Columbia, ss : \ 

William P. Fennell being duly sworn, deposes and says; that lie 
is the attorney for the plaintiff in the above entitled case; that he 
has read the foregoing bill by him subscribed and knows the con¬ 
tents thereof and that the allegations therein contained are 
8 true to the best of affiant’s knowledge and belief, j 

W. P. FENNELL. 


Subscribed and sworn to before me this 7th day of October, 191S, 

CHARLES E. RIORDON, 

[seal.] Notary Public j, D. C. 

i 

Exhibit A. 

In reply please refer to * Lander 05026 “K” F. E. W. 1 x. 

1 x J. C. 


Department of the Interior, j 

General Land Office, 

Washington, April 2‘i, 1918. 

Address only the Commissioner of the General Land Office. 

Requiring filing of request for reclassification, or amendment of 
application; payment for excess acreage. j 

I 

Register and Receiver, Lander, Wyoming. j 

i 

Sirs: April 5, 1911, Jed L. Washburn filed forest lied selection 
No. 05026, your series, under the act of June 4, 1897 (30 iStat., 36), 
for Lot 3, Sec. 19, T. 46 N., R. 98 W., 6 P. M., Wyoming, 38.10 
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acres, in lieu of Lot 3 Sec. 5, T. 5 N., R. 27. \V., S. B. M., California, 
22.29 acres, within the limits of the former Santa Barbara 

9 Forest Reserve. 

Payment for the supposed excess acreage based upon the 
old township survey was made February 24, 1912; and shows the 
sum paid to be for one acre in excess of the actual area. April 26, 
1915, the township was suspended from entry pending a resurvey. 
The plat of said Fesurvey was filed in the local office, January 16, 
1918; and shows that section 19 is so altered that Lot 3 thereof con¬ 
tains 40.10 acres instead of 38.10 acres, as shown in the former sur¬ 
vey, leaving one acre still unpaid for. 

Executive Order, May 6, 1914, included the selected land within 
Petroleum Reserve No. 37, Wyoming No. 13, May 18, 1916, the 
Geological Survey stated that other minerals than oil and gas are 
not known to occur thereon, and that its records indicate that the 
selected land has no valuable power-site or reservoir possibilities. 

You will require the party in interest, in accordance with depart¬ 
mental instructions of March 20, 1915, circular No. 393 (44 L. P., 
32) under the Act of July 17, 1914 (38 Stat., 509), to file within 
thirty days from receipt of notice, an application for the classifica¬ 
tion of tlie selected land as non-mineral, making the showing re¬ 
quired in paragraph 10 of said circular, or to file his consent to amend 
the application by inserting the following: 

“Application made in accordance with, and subject to, the pro¬ 
visions and reservations of the Act of July 17, 1914 (38 Stat., 509).” 

Such consent must be witnessed by two persons. Notify him that 
in case of his failure to make the required payment and to comply 
herewith, or to appeal herefrom, within thirty days, the selection 
hereby held for cancellation, will be canceled without further 

10 notice from this office. In due time report, with evidence 
of the service of notice. 

Very respectfully, 

Commissioner. 

L. 1). PACE. 


4-16 hsh. 
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Exhibit B. 

Department of the Interior. 

I 

Washington, September 3, 1918. 

D-3G244. 

Jed L. Washburn. 

U K 71 

Lander 05026. | 

Forest-lieu selection. 

Applicant required to apply for classification of selected land as 
nonmineral, or to receive a limited patent. j 

Affirmed. ! 

i 

Appeal from the General Land Office. 

Jed L. Washburn has appealed from a decision of the Commis¬ 
sioner of the General Land Office dated April 22, 1918, involving a 
forest-lieu selection filed April 5, 1911, under the act of June 4, 
1897 (30 Stat., 36), for lot 3, Sec. 19, T. 46 N., R. 98| W., 6th 
P. M., within the Lander, Wyoming, land district, containing 38.10 
acres, in lieu of lot 3, Sec. 5, T. 5 N., R. 27 W., S. B. M., California, 
22.29 acres, within the limits of the former Santeji Barbara 
11 Forest Reserve. Payment has been made for t^ie excess 
acreage. | 

By Executive order of May 6, 1914, the land was included within 
petroleum reserve No. 37, Wyoming No. 13. May 18, il916, the 
Geological Survey reported that the records of the Survey indicate 
that this is mineral land prospectively valuable for deposits of oil 
and gas; that minerals other than oil and gas are not known to 
occur, and in the decision ^appealed from the Commissioner required 
applicant to file within 30 days from receipt of notice an Application 
for the classification of the selected land as nonmineral, o| to accept 
a limited patent in accordance with departmental instructions of 
March 20, 1915 (44 L. D., 32). # | 

Applicant failed to comply with either of the requirements of the 
Commissioner and contends, in effect, that having done all that was 
required of him when the selection was filed equitable title vested 
from that date, and the fact that the land is valuable for oil should 
not prevent him from obtaining an unrestricted patent. 

The contentions made by applicant have heretofore received the 
consideration of the Department in the case of the State of Wyoming 
(45 L. D., 590), wherein the same propositions were advanced. It 
was there held: . | 

Title does not vest in the State under a school indemnity selection 
until the selection has been duly approved; and discovery lof mineral 
prior to such approval will defeat the selection. j 

The decision appealed from is affirmed. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 
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12 Motion to Dismiss. 

Filed October 14, 1918. 

sj: 5fc :fe ♦ a|c 

Come now the defendants by their attorneys and move to dismiss 
the plaintiff’s bill of complaint herein filed; and for cause they 
show: 

1. That the plaintiff has not in or by said bill exhibited a cause 
that entitles him to any relief in equity. 

2. That the bill seeks a review bv the court of the defendants’ 
actions, involving the exercise of judgment and discretion, in a 
matter appertaining to the administration of the public land laws of 
the United States and to the disposition of a part of the public do¬ 
main thereunder; and that the courts, in a direct proceeding against 
the defendants, while the legal title to the land involved is still in 
the United States, have no jurisdiction thus to review the action of 
said defendants. 

3. That legal title to the land demanded by the plaintiff being 
still in the United States, the court is without jurisdiction, on that 
ground, to proceed in the absence of the United States as an indis¬ 
pensable party to this proceeding; and especially to command the 
defendants, the disposing agent of the United States, to approve and 
issue a patent to the plaintiff as prayed in the bill. 

4. That, as appears on the face of the bill, plaintiff is claiming 
the demanded land under what is known as a forest lieu selection, 
and is seeking to acquire title to land mineral in character, which, 
under the law, neither is he entitled to select or to take nor are the 

defendants authorized to grant or exchange. 

13 5. That, as further appears on the face of the bill, the 
plaintiff’s relinquishment and selection have not yet been 

accepted and approved by the defendants, and that until the defend¬ 
ants’ approval of a selection made''under the provisions of law, 
neither title to the base land nor to the selected land passes from the 
owners thereof. 

Wherefore, They pray that the said bill of complaint may be dis¬ 
missed, with their reasonable costs and that they may be permitted 
to depart hence without dav. 

FRANKLIN K. LANE, 

Secretary of the Interior; 
CLAY TALLMAN, 

Commissioner of the General Land Office. 

By Their Attorneys: 

CHARLES F. MAHAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 


JED L. WASHBURN VS. FRANKLIN K. LANE. 


9 


Decree Dismissing Bill. 
Filed February 3,1919. 


This cause came on to be heard on defendants’ motion to dismiss 
the plaintiff’s bill and was argued by counsel; whereupon, after due 
consideration thereof, the court being fully advised in the premises, 
it is, this 3rd day of February, 1919, 

Ordered, adjudged, and decreed that the defendants’ mo- 
14 tion to dismiss be, and the same is hereby, sustained, and 
that the bill of complaint be, and the same is hereby, dis¬ 
missed, with costs to the defendants to be taxed by the Clerk. 

By the Court: 

WILLIAM HITZ, 

Justice. 

And thereupon the plaintiff in open court noted an appeal from 
the foregoing decree to the Court of Appeals of the District of Col¬ 
umbia and the same is hereby allowed; and the amount of thp appeal 
bond is fixed at $100 or a deposit of $50 may be made in lieu thereof. 

By the Court: 

WILLIAM HITZ, 

Justice. 

No objection as to form. 

W. P. FENNELL, 

Pl’t’fs Att’y. 


Assignment of Errors. 

Filed February 10, 1919. j 

******(* 

1. The Court erred in dismissing the Bill and in not grafting the 
relief prayed for. 

2. The Court erred in not holding that there was no lay under 
which Plaintiff could be compelled to accept a restricted patent. 

3. The Court erred in not holding that there was no law 
15 or rule of the Department under which the expense of an 
investigation could be thrown upon the plaintiff. 

4. The Court erred in not holding that the tender of a restricted 
Patent was tantamount to an acceptance of the title to the base land. 

5. The Court erred in not holding that the offer of classification 
was an admission that the land was not known to be oil land and 
that it never has been so classified. 

6. The Court erred in not holding that the subsequent inclusion 
of the land within the limits of a large territory withdrawn from 

2—3253. - ! 
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entry is no evidence that the specific land in question contains oil; 
it is rather an admission that it is only a precaution and is certainly 
an admission that it was not known to be oil land when a contractual 
obligation attached. 

7. The Court erred in not holding that the character of the base 
must be determined as of the date of entry, bv the doctrine of rela- 
tion, and it being admitted at least by the demurrer that the land 
was not and is not now known to contain oil, the Secretary had no 
discretion to withhold a patent. 

8. The Court erred in not holding that the Secretary’s discretion 
was limited to two points, the title to the base land and the character 
of the lieu hind, and since he has not affirmatively decided either 
of these points adversely to the plaintiff, the plaintiff is entitled to 
the injunction restraining the cancellation of his entry at least until 
such decision is made. 

W. P. FENNELL, 
Plaintiff's Attorney. 


1G Memorandum. 

February 11, 1919.—Appeal Bond approved and filed. 
Designation of Record on Appeal. 

Filed February 11, 1919. 

******* 

To the Clerk of said Court: 

Please copy for Court of Appeals: 

1st. The Bill. 

2d. The motion to dismiss. 

3d. The decree. 

4th. The Appeal & approval of Appeal Bond. 

W. P. PENNELL, 

PVt’ff’s Att’y. 


17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John It. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 1G, 
both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 36233, in Equity, wherein 
Jed L. Washburn is Plaintiff and Franklin K. Lane and Clav Tall- 

•j 

man are Defendants, as the same remains upon the files and of 
record in said Court. 
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In Testimony Whereof, I hereunto subscribe my name affix 
tire seal of said Court, at the City of Washington, in said District, 
this 24th day of February, 1919. 

JOHN R. YOUNGr, 

Clerk. 

[Seal Supreme Court of the District of Columbia.] 

Endorsed on cover: District of Columbia Supreme Court. No. 
3253. Jed L. Washburn, Appellant, vs. Franklin K. Lane, Secre¬ 
tary of the Interior, et al. Court of Appeals, District of Columbia. 
Filed Feb. 20, 1919. Henry W. Hodges, Clerk. 


i 

I 
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I 
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JED L. WASHBURN, APPELLANT, 


FRANKLIN K. LANE, SECRETARY OF THE 
INTERIOR, ET AL., APPELLEES. 


W. P. Fennell, 

Aubrey B. Fennell, 
Attorneys for Appellant, 









IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. ! 


JED L. WASHBURN, APPELLANT, 

Z'S. I 

FRANKLIN K. LANE, SECRETARY OF TH£ 
INTERIOR, ET AL., APPELLEES. j 


No. 3,253. 


BRIEF FOR APPELLANT. 


STATEMENT. j 

The Bill alleges that on April 5, 1911, Jed L. Washburn 
was the owner in fee simple, unencumbered and free from 
all liens, of certain real estate, situated in the State of Cali¬ 
fornia, which land was within the limits of the Santa !Bar- 
bara Forest Reserve in said State, and by reason of [such 
ownership, as aforesaid, became and was entitled, undejr the 
Act of Congress of June 4. 1S97 (30 Stat., 36), to relin¬ 
quish said land to the United States and select an tequal 
number of acres out of the public domain which wjas at 
that time non-mineral in character, unreserved and unoccu¬ 
pied and “open to entry.” In pursuance of this right of 
lieu selection, and in accordance with the instructions,) rules 
and regulations of the Secretary of the Interior ini such 
cases made and provided, the said Jed L. Washburri duly 
executed and acknowledged a deed of relinquishment of 
the land above described, conveying a good and merchant¬ 
able title in fee simple, clear of all encumbrances an<J liens, 
to the United States, which deed he caused to be recorded 
in the proper Recorder’s office among the records of (deeds 
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in the County wherein said land was situated, and procured 
an abstract of title to said land showing a clear title thereto 
in the United States, with the proper certificates attached, 
showing the same to be free and clear of all taxes or other 
liens and encumbrances, and, on the 5th day of April, 1011, 
he delivered said deed of reliquishment and abstract of title 
to the Register and Receiver at the United States Land 
Office at Lander, Wyoming, together with an application 
in due foini (with the usual non-mineral and non-occupancy 
affidavits) to select in lieu of the land relinquished, lot 3, 
sec. 19. T. 40 N., R. !)8 W., 6th P. M„ Wyoming, contain¬ 
ing, according to the Government plat of survey then on file 
in said office, 38.10 acres, and at the same time paid for 
the difference in the acreage of said lot and all fees and 
charges required by law or regulations of the Department, 
and thereby a contractual obligation attached between the 
Government and the selector, and he became vested with 
the full equitable title to said lieu land, dependable only on 
tzi'o conditions, namely; first, the title to the base land (as 
it is called) should be acceptable to the United States after 
an examination of the deed of relinquishment and the ab¬ 
stract of title, and, secondly, that the lieu land selected 
should be of the character that was subject to such selec¬ 
tion at the time when such lieu selection was filed, and sub¬ 
ject to no other conditions whatever. No objection is made 
to the title to the base land. The plat of a resurvey which 
was filed in the local land office. January 16, 101S. shows 
that the said lot 3 contains 40.10 acres, instead of 3S.10 
acres, as shown by the former survey, leaving (as the de¬ 
cision of the Honorable Commissioner says) “one acre still 
unpaid lor," but this was not the fault of the selector. The 
purchase price of this one acre excess has been paid to the 
Receiver at Lander. Wyoming. The title to the said base 
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Jand has been accepted by the Honorable Commissioner, 
which disposes of the first possible objection. j 

In regard to the character of the lieu land, it will noi be 
denied that the land was "open to entry" and subject to siich 
lieu selection on April 5, 1011, and was not known to don- 
tain oil at that time, nor in fact is it so known now, but it 
appears from the decision of the Honorable Commissioner 
that on May G, 1014, three years after the selector had 
done everything that he was required to do, or to be done, 
by the laze and the regulations of the Department, the feaid 
lot 3 was included within the limits of an Executive Orjder, 
withdrawing a large area of land in that district flrom 
entry as a Petroleum Reserve, which certainly does not njiean 
that all of the large area so set apart will prove to contain 
oil. There is no charge of fraud on the part of the selector, 
nor is it claimed that said land was known to contain qil at 
the time the lieu selection was filed, to-wit, April 5, lb 11. 

It will be seen from the decision of the Honorable dom- 
missioncr (Exhibit A) that he does not say boldly that the 
withdrawal order of May G, 1914, of itself rendered the 
lieu selection subject to rejection, nor does he say that the 
land is mineral in character. But he thinks the act of jjuly 
17, 1914 (38 Stat., 509), is applicable to an entry made in 
1911, before there was any oil excitement in that country, 
and at a time when the land was considered by everybody 
non-mineral in character. The Act of July 17, 1914,! was 
intended to open such land to entry subsequent to pith - 
drazeal even now, by filing an application for the classifica¬ 
tion (not re-classification), of the selected land as ;non- 
mineral, or offering to take a restricted patent, and Unless 
the selector will do one or the other of these things z^hich 
he is not obliged to do, the Commissioner threatens to\ can¬ 
cel the selection without any decision as to the character of 
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the land. This is arbitrary , ultra vires and is, therefore, a 
jurisdictional question. This is the decisive point in the case. 


ERRORS RELIED UPON. 


The errors designated in the assignment of errors should 
he taken in inverse order. The last is the most important, 
to wit: 

“8. The Court erred in not holding that the Secretary's 
discretion was limited to two points, the title to the base 
land and the character of the lieu land, and since he has not 
affirmatively decided either of these points adversely to the 
plaintiff, the plaintiff is entitled to the injunction restraining 
the cancellation of his entry at least until such decision is 
made/’ 

The seventh assignment of errors is the next most impor¬ 
tant, to-wit t 

“7. The Court erred in not holding that the character of 
the lieu land must be determined as of the date of entry’, by 
the doctrine of relation, and it being admitted at least by the 
demurrer that the land was not and is not now known to 
contain oil, the Secretary had no discretion to withhold a 
patent." 

The other six aassignments of error are in support of 
the two above quoted and would necessarily follow. 

BRIEF AND ARGUMENT. 

We respectfully submit to this Honorable Court that, at 
least, the 8th and last assignment of errors ought to be 
conclusive and this case ought to be reversed on that ground 
if upon no other, because if our entry is cancelled the land 
could be eliminated from the oil reservation by Executive 
action, which would automatically render it again subject 
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to entry as agricultural land without classification, wljich 
shows that it has neither- been decided to be oil land nor 
classified as such, so that even if it is thought that the 
Secretary mav, at any time, decide that the land is mineral 
in character, however erroneously, and that this would |de r 
feat our title, still the Court should enjoin the cancellation 
of cur entry and preserve our rights, at least, until suefh a 
decision is definitely made, which is not the case up to ithis 
time. The withdrawal of land is not in itself a classification; 
it is only a precaution and parts of land withdrawn! are 
often, we might say always, eliminated from the reservation 

j 

and thrown open to entry, which may be done in this in¬ 
stance, which shews that the character of the land has; not 
yet been decided, and, therefore, until it is decided our rights 
should be preserved. 

It is not supposable that Congress would undertake to 
violate vested rights in cases where the equitable title palssed 
prior to withdrawal. It will.be admitted that if the Act of 
July 17, 1014, had not been enacted, there would be no 
colorable ground for requiring the applicant to submit to a 
classification of the land selected, based on possible discov¬ 
eries at a future time. But the selection was filed three 
year before the passage of the act; that Act can not|take 
away contractual obligations or vested rights wher^ the 
equitable title had passed before the enactment of the Act 
of July 17, 1014, so that the decision must stand ot fall 
upon the effect of the subsequent withdrawal of M^y 6, 
1014. Has the Department or the courts ever held irli any 
case that vested rights or contractual obligations can be 
disturbed by Executive Order? An inchoate right may be 
defeated by a subsequent withdrawal in some cases,! such 
as a homestead or desert land entry or settlement rights, if 
the proviso in the act itself did not save such inchoate 
rights, but not a vested right. 
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We are asking no new construction of the Act of June 
4, ISO?'* the law is fully and correctly stated in the case 
of Kern Oil Company et al. vs. Clarke, 30 L. D., 550, ct 
scq: 


“A person making selection under the Act of June 
4, 1S07, who has complied with all the terms and con¬ 
ditions necessary to entitle him to a patent to the 
selectetd land, acquires a vested interest therein and 
is to be regarded as the equitable owner thereof. 

The right to a patent under said act, once vested, is, 
fori most purposes, the equivalent of a patent issued; 
and when in fact issued, the patent relates back to the 
time when the right to it became fixed, and takes effect 
as of that date. 

:|: :jc :Jc •$: 

By decision of December IS, 1000, your office held 
that the allegations made in the protests against the 
selections should be investigated, and gave directions 
for a hearing. The principles announced in the deci¬ 
sion as a guide for the conduct of the hearing, briefly 
stated, are: 

* 

(1) That rights predicated upon the act of June 

4, 1807, do not attach to lands selected thereunder 

until the selector has done all that he is by the law 
m ^ 

required to do, and the selection has been approved 
by the land department; 

(2) That in the present case the selections have 
not yet been approved by the land department, and 
consequently the lands embraced therein have re¬ 
mained open to occupancy or exploration for minerals, 
and evidence with respect to their present condition, 
as to whether vacant or occupied, and with respect to 
their present character, as to whether known to con¬ 
tain valuable mineral deposits or not, is admissible 
upon an investigation had for the purpose of deter- 


mining whether or not the selections shall bfe ap- 

C> I 

proved. j 

Clarke has appealed'to the Department. His! prin¬ 
cipal contentions, substantially stated, are: ! 

I 

(1) That the equitable title to lands selected un¬ 
der the act of June 4, 1897, in lieu of patented! lands 
relinquished, vests at the date of selection, and <tannot 
be impaired by subsequent mineral discoveries jin the 
lands; j 

* 5| S Hi * * * j * 

When do rights under the selection become vested? 
In the disposition of the public lands of the United 
States, under the laws relating thereto, it is (settled 
law: (T) That when a party has complied \yith all 
the terms and conditions necessary to the securing of 
title to a particular tract of land, he acquires a vested 
interest therein, is regarded as the equitable owner 
thereof, and thereafter the Government holds t^ie legal 
title in trust for him; (2) that the right to aj patent 
once vested, is, for most purposes, equivalent to a 
patent issued, and when in fact issued, the patent re¬ 
lates back to the time when the right to it became 
fixed; and (3) that the conditions with respect to the 
state or character of the land, as they exist at the 
time when all the necessary requirements have been 
complied with by a person seeking title, detenjnine the 
question whether the land is subject to sale Or other 
disposal, and no change in such conditions, subse¬ 
quently occurring, can impair or in any manner affect 
his rights. I 

He H< H< * H< hc H< 

I 

In Wirth vs. Branson (OS U. S., 11S, 121 j), it was 
held: j 

The rule is well settled, by a long course! of deci¬ 
sions, that when public lands have been surveyed and 
placed in the market, or otherwise opened to private 
acquisition, a person who complies with all the requi¬ 
sites necessary to entitle him to a patent in a particu- 
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lar lot or tract is to be regarded as the equitable 
owner thereof, and the land is no longer open to loca¬ 
tion. The public faith has become pledged to him, 
and any subsequent grant of the same land to another 
party is void, unless the first location or entry be va¬ 
cated and set aside. 

This was laid down as a principle in the case of 
Lytle et al., vs. The State of Arkansas et al. (9 How., 
31-1), and has ever since been adhered to. 

JjC I ^ # 

In Deffeback vs. Hawke (115 U. S., 392, 404), 
after referring to and discussing certain provisions of 
the Statutes relating to the disposal of lands valuable 
for minerals, the court said: 

It is plain, from this brief statement of the legisla¬ 
tion of Congress, that no title from the United States 
to land known at the time of sale to be valuable for 
its minerals of gold, silver, cinnabar, or copper, can 
be obtained under the pre-emption or homestead laws 
or the town site laws, or in any other way than as 
prescribed by the laws specially authorizing the sale 
of such lands, except in the States of Michigan, Wis¬ 
consin. Minnesota, Missouri and Kansas. We say 
“land known at the time to be valuable for its min¬ 
erals," as there are vast tracts of public land in which 
minerals of different kinds are found, but not in such 
quantity as to justify expenditures in the effort to ex¬ 
tract them. It is not to such lands that the term "min¬ 
eral" in the sense of the statute is applicable. In the 
first section of the act of 180G no designation is given 
of the character of mineral lands which are free and 
open to exploration. But in the act of 1872, which 

repealed that section and re-enacted one of broader 

▲ 

import, it is 44 valuable mineral deposits" which are de¬ 
clared to be free and open to exploration and pur¬ 
chase. The same term is carried into the Revised 
Statutes. It is there enacted that "lands valuable for 
minerals” shall be reserved from sale, except as other¬ 
wise expressly directed, and that “valuable mineral 
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i 

deposits" in lands belonging to the United States shall 
be free and open to exploration and purchase. We £lso 
say lands known at the time of their sale to be thus 
valuable, in order to avoid any possible conclusion 
against the validity of titles which may be issued! for 
other kinds of land, in which, years afterwards, rich 
deposits of mineral may be discovered. It . is quite 
possible that lands settled upon as suitable only i for 
agricultural purposes, entered by the settler and pat¬ 
ented by the Government under the pre-emption liws, 
may be found, years after the patent has been isstaed, 
to contain valuable minerals. Indeed, this has ojften 
happened. We, therefore, use the term known tb be 
valuable at the time of sale, to prevent any doubt being 
cast upon titles to lands afterwards found to be dif¬ 
ferent in their mineral character from what was 'sup¬ 
posed when the entry of them was made and the! pat¬ 
ent issued. 

In Colorado Coal and Iron Company vs. United 
States (123 U. S., 307, 32S), it was said: 

« 

j 

A change in the condition occurring subsequently 
to the sale, whereby new discoveries are madei or by 
means whereof it may become profitable to work the 
veins and mines, cannot affect the title as it passed 
at the time of the sale. The question must be deter¬ 
mined according to the facts in existence at the! time 
of the sale. 

: 

See also Hedrick vs Atchinson, etc., R. R. Co.!(1G7 
U. S., 073, 079); Widdicombe vs. Childers f(121 
U. S., 400). ' ' ‘ | 

To the same general effect have been the decisions 
of the Land Department. In Harnish vs. Wallace (13 
L. D., 10S-9), it was held, with respect to an jentry 
made under the pre-emption law, that— 

i 

In order to defeat the entry, on the grouijid of 
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mineral character of the land, it must be shown that 
mineral was known to exist at the time of the entry, 
and a discovery of mineral made, as in this case, more 
than four years after the allowance of the entry, will 
not warrant its cancellation. 

i 

« 

In Rea et al. vs. Stephenson (15 L. D., 37), it ap¬ 
peared that a claimant under the homestead law had 
submitted his final proofs, showing compliance with 
all legal requirements, and had made final entry. It 
was sought to defeat his entry by showing subsequent 
discoveries of valuable minerals in the land. In pass¬ 
ing upon the case, the Department, after referring to 
a number of authorities on the subject, held: 

From these authorities it is evident that the ques¬ 
tion of the character of the land must be determined, 
in the case of a homestead entry, as of the date when 
the final entry is made, and under the conditions 
then existing. 

% ijc 5}C 5j« 

In Chormicle vs Hiller et al. (26 L. D., 9, 14), it 
was held, with respect to an entry made by the de¬ 
fendant, Hiller, under the timber and stone act of June 
3, 1378 (20 Stat., 89), that— 

Discoveries made subsequent to Hiller's purchase 
cannot be used to defeat his right to the land. The 
conditions that pertained at the date of entry control, 
and not what may have been developed since. 

In Reid et al. z's. Lavalee et al. (2G L. D., 100, 102), 
it was said: 

The only questions, however, properly before the 
land department in this proceeding are those which 
relate to the actual known character of the land in con¬ 
troversy at the date of the cash entry No. 269. If 
the land was then known to be valuable chiefly for its 
mineral contents it was not subject to such entry. 
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* * * If the land was agricultural in character when 
Lavallee made his cash entry therefor, and if he is 
shown to have possessed the necessary qualifications, 
and to have fully complied with the homestead law up 
to that time, his entry must stand. 

See also the cases of Aspen Consolidated Mining jCo. 
vs. Williams (27 L. D., 1, 14-18) and authorities there¬ 
in cited, and McCormack vs. Night Hawk and Night¬ 
ingale Gold Mining Co. (29 L. D., 373). | 

These established principles, in the opinion of! the 
Department, are applicable to selections under the act 
of June 4, 1S97. The act clearly contemplates an ex¬ 
change of equivalents. Such is the unmistakable! im¬ 
port of its terms. In the case of the relinquishment of 
patented lands title is to be given by the government 
for title received. When an unperfected bona | fide 
claim is relinquished, the claimant is to be placejd in 
the same situation with respect to the selected tract 
that he occupied with respect to the tract relinquished. 
If a complete title is surrendered, the right to a pom- 
plete title in return is secured. If only an unperfected 
claim is surrendered, the same rights are secured)with 
respect to the new claim that were possessed with re¬ 
spect to the claim surrendered. j 

That the administration of the act in question) falls 
within the jurisdiction of the land department theije can 
be no doubt (Bishop of Nesqually vs. Gibbon, 158 U. 
S., 155, 107). Selections under the act are therefore 
subject to examination by the officers of the land de¬ 
partment until the issuance of patent. . This examina¬ 
tion is had for the purpose of ascertaining and declar¬ 
ing whether or not the selector, by compliance wjth all 
the necessary requisites, has entitled himself to ja pat¬ 
ent, and not for the purpose of determining whether or 
not these officers will consent to the selection. II f the 
examination, whether had at the instance of I third 
parties claiming against the selections, or in ex parte 
proceedings, discloses that the selector has fullt com¬ 
plied with all the necessary requisites and has honestly 
and correctly disclosed the title to the land relinquished 
and the condition and character of the land selected and 
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that the records of the land department disclose no ob¬ 
stacle to the relinquishment or selection, the duty of 
the land officers is clear; they must patent the land to 
the selector and they have no discretion to do other¬ 
wise. The rights of the selector , however, attach and 
take effect at the point of time when he has done all 
that is incumbent upon him to do in the premises and 
arc not postponed to the time zchen that fact is ascer¬ 
tained and declared by the land officers. 

Selections of lieu lands under this act are essentially 
different from selections of indemnity lands by railroad 
land grant companies to supply losses in the place lim¬ 
its of their grants. Most, if not all, of the railroad 
land grants which contain indemnity provisions re¬ 
quire that indemnity lands shall be selected by the Sec¬ 
retary of the Interior, or that the selections shall be 
made under the direction or subject to the approval of 
that officer. These railroad indemnity selections have 
none of the elements of an exchange of land for land. 
The railroad company surrenders no title and the gov¬ 
ernment receives none. Such are not the provisions 
and effect of the statute here under consideration. The 
selection is to be made by the owner or claimant who 
makes the relinquishment, and the only conditions im¬ 
posed by the statute are that the tract selected shall be 
‘vacant land open to settlement.' The contention that 
the same principles should govern both classes of selec¬ 
tions cannot be sustained. 

;jc :jc :jc 

Shaw vs. Kellogg is a case which involved the con¬ 
struction of a statute in many respects similar to the 
one here under consideration. By act of June 21, 1SG0 
(12 Stat., 71-2), Congress made provision for the ad¬ 
justment of a dispute between the claimants under two 
conflicting Mexican grants to a large body of land in 
the vicinity of Las Vegas, New Mexico. The claim¬ 
ants under the elder grant had signified their willing¬ 
ness to waive all claim to the land in controversy if 

j 

permited to take land elsewhere, and the act gave to 
them—the heirs of Luis Maria Baca—the right 'to se- 
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lect, instead of the land claimed by them, an equal 
quantity of vacant land, not mineral, in the Territory 
of New Mexico.’ The selections were to be niiade 
within three years and were to be in square bodies! not 
exceeding five in number. They were made within the 
time limited. Number 4 of the series authorized !was 
involved in the case referred to. Speaking of the time 
with respect to which rights under the selection became 
vested, the court said (pp. 332-3) : | 

The grantees, the Baca heirs, were authorized to 
select this body of land. They were not at libertjy to 
select lands already occupied by others. The l&nds 
must be vacant. Nor were they at liberty to sfelect 
lands which were then known to contain mineral Con¬ 
gress did not intend to grant any mines or mineral 
lands, but with these exceptions their right of selection 
was coextensive with the limits of New Mexico. | We 
say ‘lands then known to contain mineral/ for it jean- 
not be that Congress intended that the grant should be 
rendered nugatory by any future discoveries of jmin- 
eral. The selection was to be made within three years. 
The title was then to pass, and it would be an insult 
to the good faith of Congress to suppose that it did 
not intend that the title when it passed should pass 
absolutely, and not contingently upon subsequent dis¬ 
coveries. This is in accord with the general rule as to 
the transfer of title to the public lands of the United 
States. In cases of homestead, pre-emption or tpwn- 
site entries, the law excludes mineral lands, but itj was 
never doubted that the title once passed was free ^rom 
all conditions of subsequent discoveries of minerjal. 

* * * * * * | 

The Department accordingly holds: 

(1) That where a person making selection under 
the act of June 4, 1897, has complied with all the tjerms 
and conditions necessary to entitle him to a patejnt to 
the selected land, he acquires a vested interest therein 
and is to be regarded as the equitable owner thereof. 

(2) That the right to a patent under the act,] once 
vested, is, for most purposes the equivalent of a pjatent 
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issued, and when in fact issued the patent relates back 
to the time when the right to it became fixed and takes 
effect as of that date. 

(3) That questions respecting the class and char¬ 
acter of the selected lands are to be determined by the 
conditions existing at the time when all requirements 
necessary to obtaining title have been complied with 
by the selector, and no change in such conditions, sub¬ 
sequently occurring, can affect his rights. These prin¬ 
ciples are in no sense antagonistic to the established 
doctrine of the jurisdiction and control of the land 
department over the disposition of the public lands. 
Undoubtedly such jurisdiction and control exist until 
patent has been issued. Knight vs. United States Land 
Association (14:2 U. S., 101); Michigan Land and 
Lumber Co. vs. Rust (108 U. S.. ’>81)); Brown vs. 
Hitchcock (173 U. S., 473): Hawley Z'S. Diller (178 
U. S., 476). This jurisdiction extends to determining 
the question, whether or not the equitable title has 
passed; but it has never been held that where such title 
has once actually vested the land department has the 
power to destroy it. 

:jc ^ 

See also Cornelius vs. Kessel (128 U. S., 456): 
Orchard vs. Alexander (157 U. S., 372) ; and Parsons 
vs. Venzke (164 U. S., SO). So, too. with respect to 
selections under the act of 1807. The land depart¬ 
ment has the jurisdiction and power, at any time be¬ 
fore a patent is issued, to institute and carry on, after 
appropriate notice, such proceedings as may be neces¬ 
sary to enable it to determine whether the selected 
lands were of the requisite class and character, and 
whether the selection was in other respects regular and 
in conformity with the requirements of the act. But 
the determination, when had, must relate to the time 
when, if at all, the selector has done all that is required 
of him in order to perfect his right to a patent.” 

In the recent case of Daniels vs. Wagner, 237 U. S., 547, 
the Chief Justice, speaking for the Court, goes into minute 
details to make the decision clear and emphatic; with this 
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end in view the decision quotes the precise contention of 
the Interior Department, to wit: j 

I 

“It matters not if Daniels' application was inj all 
respects regular and might have been allowed when 
presented; yet, it was zvithin the competency of ! the 
Department to dispose of the said lands to other per¬ 
sons [or otherwise] and having done, Daniels will! not 
now be heard to question the correctness of that;dis¬ 
position." I 

Answering the foregoing contention of the Department 
the Court say: 

I 

“This brings us to determine whether the Land! De¬ 
partment had a right to reject a prior lieu land entry 
or entries and award the land to subsequent and 'sub¬ 
ordinate applicants under the assumption .that it (pos¬ 
sessed a discretionary right to do so, an authority! the 
possession of which was sustained by both the Courts 
below. | 

In primarily testing the proposition from the poiht of 
view of principle it is well at once to exactly fijc its 
true import. In doing so it is to be conceded, |(a), 
that the Act of Congress gave the right to one Whose 
land had come to be included by operation of law! in a 
forest or other reservation to apply to the Land Office 
and obtain the right to enter an equal amount of public 
land upon the surrender to the United States of the 
land situated in the reservation and upon the doing 
and offering to do everything required by the law or 
the lawful regulations of the Land Department to be 
done or offered to be done for that purpose; (b),| that 
in this particular case the application to enter the lieu 
land came within the grant of the statute and all| that 
was required by law or lawful regulation was dohe by 
the applicant in order to obtain entry (c), that it was 
the plain duty of the proper authorities of the Depart¬ 
ment on the filing of the entry in due course under the 
law to grant it. j 
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When these conclusions are accepted it results that 
the claims of discretionary power is substantially this: 

‘That in a case where under an Act of Congress a 
right is conferred to make an application to enter pub¬ 
lic land and a duty imposed upon the Department to 
permit the entry, the Department is authorized in its 
discretion to refuse to allow that to be done which 
is commanded to be done and thus deprive the indi¬ 
vidual of the right which the laze gives him. And it 
becomes moreover certain that the necessary result of 
this assertion is the following: That although Congress 
may have the power to provide for the disposition of 
the public domain and fix the terms and conditions 
upon which the people may enjoy the right to purchase, 
it has not done so, since every command which it has 
expressed on this subject may be disregarded and every 
right which it has conferred on the citizen may be 
taken azeay by an unlimited and undefined discretion 
which is vested by laze in the administrative officers 
appointed for the purpose of giving effect to the laze. 
When the true character of the proposition is thus fixed 
it becomes unnecessary to go further to demonstrate its 
want of foundation.' ” * * * Daniels vs. Wagner, 

r*’J i O . , O »-) / . 

This decision of the Supreme Court necessarily is based 
upon the principle of vested rights or a contractual obliga¬ 
tion, because nobody denies the competency of the Depart¬ 
ment to withdraw any portion of the public lands from entry 
if no vested rights have accrued therein. When the title to 
the base land is accepted, as it has been in this case, and it 
is admitted that the land was “open to entry" and not 
known to contain oil at the date of filing, the “ vested right" 
by the doctrine of relation , goes back to the date of filing 
and cannot be divested by subsequent executive action. In 
other words, would a Court of Equity in a suit between 
private parties render a decree for specific performance 
under the facts in this case? 
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This doctrine was so well settled in the Baca Float £ase 
and the numerous cases in which that case has been fol¬ 
lowed that it is not even a debatable question. I 

We do not claim that the mere filing of entry necessarily 
gives a vested right, on the contrary we admit that a vested 
right depends upon the title to the base land and the known 
characer of the land selected at date of selection and' the 
good faith of the selector. j 

If further proof of the correctness of our contention is 
required, it will be found in the letter of instructions tcj> the 
Registers and Receivers of March 20, 1915, to whichj ref¬ 
erence is made in the decision appealed from. Speakiijg of 
the effect to be given to the Act of July 17, 1914, said let¬ 
ter says: ! 

“Therefore, all entries, selections or locations of 
lands of the character described in those special statutes 
made in the States mentioned on or after the detfe of 
the general act (July 17, 1914) will be treated a; 
within the scope of the latter act and will be adjudi¬ 
cated thereunder/' j 

The special acts referred to which are superseded ijy the 
Act of July 17, 1914, are the Acts of Aug. 24, 191? (37 
Stat., 490) and Feb. 27, 1913 (37 Stat., G87). The farmer 
of these two special acts is an amendment to the second sec¬ 
tion of the act of July 25, 1910, which changes this lan¬ 
guage of said section only in one respect, to wit: T|ie act 
of June 25, 1910, contains the words, “so far as thej same 
apply to minerals other than coal, oil, gas and phosphates/’ 
The act of Aug. 24, 1912, changes this language by insert¬ 
ing the word “Metalliferous" before the word “minerals" 
and leaves out the balance. This is the only change! The 
Act of Feb. 27, 1913, authorized the State of Idkho to 
select phosphate and oil lands in that State. J 
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The decision of the Department is squarely in the teeth 
of the decision of the Supreme Court in Daniels vs. Wagner, 
237’ U. S., 557, and of the uniform decisions of the Depart¬ 
ment. The lieu selection was filed in 1011. At that time 


the land was open to entry: there was no oil excitement in 

that part of the country at that time; there is no charge of 

fraud; no objection to the base land, in fact it is accepted 

bv the decision. 

* 

The same principle for which we are contending has 
been followed in many other cases, notably in one of our 


own cases, Peter M. Collins, L. S., Helena, 0754-0, in which 


by Departmental decision of Jan. 19, 1916, it is held: 

The land was unsuryeyed at the date of selection and. 


therefore, the selection could not have been approyed for 
patenting, but the title to the base land haying been found 
to be good, the selection was finally approved as of the date 
of the selection. Sept. 24, 1900, although the land had been 
withdrawn in October, 1905, while it was still unsuryeyed 
land. 


In Rcmghton vs. Knight, 219 U. S., 320 (L. Ed.), the 
Supreme Court refers to a Departmental decision fixing 
the time when a contractual obligation is initiated, quoting 
from In re Moses Land Scrip and Realty Co., 34 L. D., 458, 
as follows: 


‘■Xo contract arises until a selection is made and the 
conveyance of the base tract filed in the Land Depart¬ 
ment * * * Under the Act of June 4, 1S97, it is 
the filing cf the deed in the local land office and the 
selection of land in lieu of that relinquished which 
initiates the exchange. Until that time the exchange is 
not initiated and is merely a purpose in the private 
owner's mind.” 

This case meets all the requirements of that decision, and 
we think what we ask comes squarely within the principles in 


Central P. R. Co. vs. Lane , 46 D. C., 375, and that it dbes 
not come within the preceding case between the same par¬ 
ties, because in that case an investigation had been had and 
the Secretary had decided, rightly or wrongly, that the land 
was mineral in character, the correctness of which cbn- 
clusicn the Court refused to review because “it is noi so 

I 

devoid of evidential support as to render his decision arbi¬ 
trary.” In the present case the Secretary has not decided, 
either rightly or wrongly, that the land is mineral in char¬ 
acter. If he had so decided his conclusions would require 
some “evidential support” of which there is none. There¬ 
fore his action is wholly unauthorized and purely arbitrary 
and decides nothing except that he will cancel appellant’s 
entry whether the land turns out upon investigation tcp be 
mineral in character or not. No Court on earth w0uld 
usurp such power. 

The decision should be reversed and the defendants 
should be at least enjoined from cancelling the selection. 
We are not asking the Court to sit as a Court of Review. 
We are asking the Court to confine the appellees to questions 
within the limits of executive discretion. 

Respectfully submitted, j 

W. P. Fennell, | 
Aubrey B. Fennell, 
Attorneys for Appellant . 
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BRIEF AND ARGUMENT FOR THE APPELLEES. 

This is an appeal from a decree dismissing appel¬ 
lant’s bill, thereby refusing to enjoin appellees from 

I 

rejecting and refusing to approve, and from cancelling, 
a certain selection of land made by appellant, as 
well as refusing a mandatory order requiring the 
Land Department to approve said selection and to 
issue patent therefor. (Record, p. 4.) 

STATEMENT OF THE CASE. J 

The appellant was entitled under the Act of June 4, 
1897 (30 Stat., 36), as amended June 6, 19<j)0 (31 
Stat., 614), to exchange his land, situated within the 
outboundaries of a national forest, for an equal! tract 
of “vacant, surveyed and non-mineral public lands 
which are subject to homestead entry.” j 
His application was filed April 3, 1911, and he 
paid the excess money due (because he selected land 

111640—19 j 
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greater 'in area than his base land) Feb. 24, 1912. 
A question arising as to the true area of the lieu land, 
the township was withdrawn for resurvey April 26, 
1915. The plat of resurvey, showing that the lieu 
land did contain about an acre or so more than was 
thought, was filed Jan. 16, 1918. The case was not 
in a situation where it could be adjudicated until 
after said date. 

In the meantime, two things had happened: 

(1) On May 6, 1914, the lieu, land was included in 
Petroleum Reserve No. 37, by the President’s order 
of that date. This order was made necessarily on 
a determination that the land was mineral land 
prospectively valuable for oil and gas. (Record, 
p. 7.) 

(2) On July 17, 1914, Congress passed an act 
(38 Stat., 509), applying to just such a situation as 
we have here. Prior to that act, a finding of mineral 
character was fatal to a homestead entry or any 
form of appropriation except under mining law. A 
claim such as the one at bar, or an ordinary home¬ 
stead entry, would be rejected outright. The De¬ 
partment had no authority to grant a qualified 
patent. The Act of 1914, however, provided that 
where lands had been withdrawn as oil, among other 
minerals, or which are valuable for those deposits, 
such land could be disposed of under non-mineral 
laws by reserving the mineral deposits to the United 
States. Sect. 2 provided that a party should have 
a right to present and have prompt consideration of 
applications to locate, select, enter, or purchase with- 
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drawn lands “with a view of disproving such classi¬ 
fication and securing patents without reservation;” 
and it was further provided that any person who had 


selected, etc., land “ subsequently withdrawn, or classi¬ 
fied as valuable for said mineral deposits,” should 
have the right at any time before final entry or 
“approval of selection or location” to make a showing 
that the selected land is “in fact non-mineral in 
character.” The 3d section provided that a party 
having made a selection of land subsequently so 
“withdrawn, classified or reported as being valuable 
f or * * * 0 q * * *” might apply fori the 
surface patent provided in the Act. j 

Consequently, when the Land Department came to 
pass upon plaintiff’s selection, it was confronted by 
these tw T o facts; that the land was mineral in character 
(at least prima facie to concede the most that wfe can 
to the appellant), and hence, save for the Act of 1914, 
his application to exchange must be rejected; but 
that, under this Act of 1914, he might haye his 
choice of two things—either to accept the tentative 
determination of character and take a surface patent 
(whereby he .'would take all that he was entitled to 
under the Forest Lieu Act) or to come m and make 
such showing as he pleased disapproving the pro¬ 
priety of classifying the land as oil. 

He did neither. He elected to transfer the matter 
to the court. 

I 

The land involved is in Sec. 19, T. 46 N., R. 94 W., 
Wyoming, in what is known as the “ Grass Creek Oil 
Fields,” described in Bulletin No. 11, part 2, Wyo- 
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ming Geological Survey. Somewhat of the history 
of this field is given in United States v. Grass Creek 
Oil & Gas Co., 236 Fed., 481—a suit involving land 
in the adjoining Sec. 18 of the township in which the 
land is situated, withdrawn on the same day with 
this land. 

ARGUMENT. 

In the first place, the court has no jurisdiction to 
determine the character of public land. That is a 
matter for the Land Department to adjudicate. 

Burke v. So. Pac. R. R. Co., 234 U. S., 669. 

Barden v. No. Pac. R. R. Co., 154 U. S., 288. 

Lane v. Cameron, 45 App. D. C., 404. 

We shall not multiply authorities on this well 
established point. The court will remember the last 
cited case. See pp. 408 and 409, where Wright v. 
Hartville, 13 Wyom., 497, is cited, holding: 

The rule is universal that when the question 
of the character of the land is in issue it is one 
for the Land Department, and not for the 
courts. 

We might say at this point that this was a potent 
reason why we adopted the course of filing a motion to 
dismiss rather than an answer to the bill. If we had 
filed an answer, we should have been obliged to aver 
that the land in controversy is mineral, making an 
issue somewhat embarrassing inasmuch as it is not 
for the court to determine that point. And further¬ 
more we are embarrassed, because, attempting to 
carry out the instructions of Congress in the Act of 
1914, we have been inviting appellant to come in and 
make a showing whereby the Department may say 
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that the land is not mineral if he thinks there is 

i 

evidence supporting that conclusion and an unre¬ 
stricted patent may issue. 

The land is either mineral or it is not. If it be not 
mineral now, it was not mineral in 1911. If It be 
mineral now, it was mineral in 1911. If it were 
mineral in 1911, appellant is not entitled to more 
than a surface patent. The Land Department is 
denying him nothing to which, on the facts now ap¬ 
pearing, he is entitled. 

There is no equity in the bill and appellant is not 
entitled to the relief prayed unless one of two things 
be true: either that by filing his conveyance and 
by selecting this lieu land, he then and there acquired 
a vested title to the lieu land, or that the Act of 1914 
is unconstitutional and therefore may not be followed 
by the Secretary. 

Title Does Not Pass Until Approval of Selection. 

On the first point, our position is that there is no 
change in title until the selection is approved. In 
Central Pacific Ry. Co. v. Lane, 46 App. D. (j., 374, 
the court dealt with an entirely different lay and, 
as we shall show later, with an entirely different set 
of facts. The law as to forest lieu selections is well 
settled and the decisions are all against the plaintiff. 
No title passes until the exchange is effected by the 
approval of the selection. When that is done, the 
deed of relinquishment is accepted. j 

U. S. v. McClure, 174 Fed., 510. j 
Clearwater Timber Co. v. Shoshone Co., 155 
Fed., 612. j 
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Roughton v. Knight, 219 U. S., 537. 

Pacific Co. v. Isaacs, 96 Pac., 460. 

State v. 169 Pac., 757. 

Cosmos Co. v. Grey Eagle Co., 190 U. S., 301. 

But must the Secretary adjudge the matter as of 
the time when the selection is made"? We say: No. 

Jurisdiction to Determine Character of Land Continues Until Legal Title 

Passes. 

In the Cosmos Co. case, supra, the Court said: 

It is also for the Land Department to deter¬ 
mine whether if the land were not known to 
be mineral land at the time of selection, the 
fact that mineral in paying quantities has 
been found since that time will vitiate that 
selection. 

If it be said that this expression in the Cosmos 
case be not an affirmative declaration that the De¬ 
partment has the power to determine whether dis¬ 
covery of mineral after selection vitiates the selection, 
it is at least a refusal by the highest Court to hold 
the opposite; and that is exactly what the Court said 
of it in Daniels v. Wagner (237 U. S., 547, at p. 561): 

It is true again that in the Cosmos case the 
court declined to hold that the Department 
was not at liberty to determine the question 
as to the mineral character of the lands sought 
to be entered because that enquiry aiose after 
entry and before its allowance, a ruling which 
but in a different form illustrates the broad 
distinction which we have just pointed out. 

We further cite the case of Barden v. Northern Pac. 
Ry., 154 U. S., 288. In that case, the Court was 
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dealing with place lands granted in praesenii. Yet 
the Court determined that discovery of mineral be¬ 
fore patent issues defeats the grant, even if at the 
time the railroad right had become complete jso far 
as the fulfillment of its obligations was concerned. 
A fortiori, that must be true in this case. For a 
patent is not only a conveyance, but it is an ad¬ 
judication that the grantee has complied with the law 
and that the granted land is such as under the law 
he is entitled to take. In the case at bar, the Depart¬ 
ment cannot, on the evidence before it, conclude 
that the land in controversy was non-mineral land 
when selected and by its patent so adjudicate. 

See also Burke v. Southern Pacific R. R. Go., 234 
U. S., 669, on these points. 

In Buena Vista Land & Dev. Co. v. Honolulu Oil 
Co., 134 Pae., 1154, the Supreme Court of California 
held that no title passes or interest vests in a school 
indemnity selection until the selection is approved 
and that— 

Though land when selected as indemnity 
land by a state * * * was not known to 
be mineral land, such land not being subject 
to selection, the fact that minerals iii paying 
quantities have been found since selection but 
prior to approval thereof by the Interior De¬ 
partment, will vitiate the selection since it 
cannot be approved by the Secretary!. 

Appellant’s contention (p. 2 of his brief) is that 
when he made selection, paid the fees, and delivered 
his deed, a contractual obligation between the Gov- 
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eminent and himself at once attached, and that he 
became vested with full equitable title dependable 
upon two conditions only: (1) that his title to the 
base should prove acceptable and (2) that the lieu 
land was cf the character subject to selection “at 
the time when such lieu selection was filed.” 

So far as the contractual obligation is concerned, 
he must admit that the Government never agreed to 
give him mineral land. Until the act cf 1914, the 
Land Department could give him nothing if it de¬ 
veloped that the selected land contained mineral. 
Now we can give him a surface patent even if there 
be underlying mineral. We offer him such a patent 
on the basis cf there being underlying mineral; or, 
we say, he may apply for a hearing under the act of 
1914 and we shall see whether this particular tract 
is to be eliminated from the reserve and given to the 
appellant as nonmineral land. 

But appellant’s position is that that is not the 
question. His real contention is, not that the land 
is nonmineral but that it was not known to be mineral 
at the date of selection. In the main, his brief is a 
long quotation from the Departmental decision in 
Kern Oil Co. v. Clarke (30 L. D., 550) as to the cor¬ 
rectness of which the Supreme Court declined to 
express an opinion in Cosmos Co. v. Grey Eagle Co., 
supra, and which, since the last mentioned decision, 
the Department has declined to follow, in effect 
overruling it in Miller v. Thompson (36 L. D., 492) 
and Thos. B. Walker (36 L. D., 495).' 
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The Central Pacific Case. ! 

. I- 

We are now down to a point where we can discuss 
the Central Pacific case. J 

That case involved a selection of railroad indemnity 
land to supply land in place actually lost to the rail¬ 
road. 1 

This case involves an exchange of land. If thb ex¬ 
change fails, the appellant still has his base land. He 
loses nothing to which he is entitled. I 

The question in the Central Pacific case w'as whether 
after selection of land which it was then lawful and 

• - i 

proper for the railroad to take, that selection could 
be defeated by the appropriation of the land to Isome 
other use. The company claimed that at the titne of 
selection, the railroad acquired a vested right ip the 
selected land which could be defeated only by facts 
inhibiting the selection of such land—i. e., thb fact 

• • j 

that it was not vacant, that it was occupied, tfiat it 
was otherwise appropriated, or that it was mineral: 
the company not being privileged to select such 
lands. The Land Department contended that all 
that the company acquired by selection was an 

. ' 1 . ' l 

inchoate right, good as against third parties but not 
as against the United States so as to prevent the latter 
from dedicating the land to some other purpose, pub¬ 
lic in its nature. This Court decided in favor of the 
railroad. The case is now in the Supreme Coujrt. 

There is not a word in your decision, however, tha,t 
supports any such theory as the appellant in this 
cause advances. The case involved nothing beyond 
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the power of the Land Department to change the 
status of the land after selection so as to defeat the 
selection. The counsel for the railroad was careful in 
his brief so to confine the issue. On p. 3, he said: 

In stating the respective contentions herein, 
supra, there is excluded from consideration 
every other element than that above indi¬ 
cated (e. g., whether valid and sufficient base 
has been offered in support of the selection; 
whether the lands selected ARE non-mineral 
in character, etc.); and this for the reason that 
absolutely nothing else is involved in this 
case, in any way affecting the validity or 
integrity of the indemnity selection here in 
question, than the single question hereinabove 
referred to. 

This was understood by the Court. On p. 384, it is 
conceded that after selection it remains for the 
Secretary to investigate and determine whether the 
lands are subject to selection under the Act. On 
p. 391, it is stated that the discretion of the Secretary 

is limited to a determination of the right to make a 
selection “and whether or not the land selected meets 
the requirements of the granting act.” 

If the withdrawal in the Central Pacific case had 
preceded the selection, the railroad would have had 
no case. Northern Pac. R. R. v. Lane, 46 App. 
D. C., 434. 

There was nothing in the grant to the railroad 
which prohibited its taking indemnity land contain¬ 
ing a power site. Could the Land Department by 
withdrawing land not forbidden to the railroad to 
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take, defeat a selection otherwise perfect? j The 
Court of Appeals said: No—and that is all it did say. 

If the withdrawal had been made on account of mineral 
contents, the decision would have been otherwise, because 


that would have gone to the character of the land;—and 


mineral land was inhibited to this railroad. I 

I 

So in this case the Petroleum Reserve includes this 
land on account of deposits of oil and gas. If such 
deposits were there in 1914, they were there in 1911. 
The land is stamped with the character of mineral 
land. If the conclusion that it contains oil is based 

I 

on a false deduction from facts, or from an incom¬ 
plete knowledge of facts, then the appellant has $ right 

I 

under the statute, and the Department has Offered 
him an opportunity to exercise that right, yiz., to 
have a hearing in the Department (the only tribunal 
with power to determine character of public lahd) on 
that issue. j 

There is another Central Pacific case in 46 App. D. 
C., at p. 372. It immediately precedes the djecision 
on which plaintiff relies. 

I 

In that case, the railroad, conceding that its grant 
excepted mineral land, complained that it made a 
selection; that while the selection was pending, a 
special agent made a charge that the lands are mineral 
in character, although the Surveyor General bad re¬ 
turned the same as agricultural land; and that at a 
hearing, the Department, notwithstanding thfe prima 
facie non-mineral character'thereof “ accorfiplished 
and effected by said Surveyor’s return” placed the 
burden of proof on the railroad to establish the non- 
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mineral character of the land. The bill in that case, 
par. XII (p. 6 of the printed Transcript of Record) 
averred that “at the date of filing” the selection list, 
the lands “ were vacant, unoccupied, unappropriated, 
non-mineral in character, and free and clear of and 
from the claim of any person whomsoever, and not 
embraced in any sale or reservation.” They showed 
that in every way the railroad had complied with 
the law. They averred that there was nothing against 
the entry except the charge by a special agent, made 
after the selection, “ that the lands in said Section 29 
are mineral in character.” They averred that the 
decision of the Department was that the “ evidence 
offered neither proved nor disproved that the land 
contains mineral deposits.” They complained that 
the Department in spite of the non-mineral return of 
its own Surveyor General was requiring them to 
assume the burden in disproving mineral character 
simply because there was a “charge” to that effect. 

The Court of Appeals affirmed a decree refusing to 
interfere. How could this Court, which decided the 
other Central Pacific case on the same day, have 
reached the conclusion that it did if there is no dis¬ 
tinction between the two cases, one involving mineral 
character and the ether a power-site withdrawal? In 
both cases it was alleged that the company had done 
all that the law required of it. In both cases, on the 
day of selection, the lands were prima facie non¬ 
mineral in character. In the second case, no one 
thereafter raised a question as to mineral character; 
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merely a subsequently created power-site withdrawal 
stood between the railroad and a patent. In the first 
case, however, subsequent to the time when the rail¬ 
road’s rights vested, if appellant’s contention be cor¬ 
rect, a charge was made that the land was mineral; 
not that it was known mineral at the time of selection, 
but that it was mineral. According to the railrdad, 
there was a flimsy show of evidence supporting only 
an adjudication by the Department non-committal 
beyond requiring the railroad to show affirmatively 
that the land was not in fact mineral. And yet the 
Court decided that it could not interfere. 

I 

The fundamental difference between the Central 
Pacific case and this one, accepting for our present 
purpose the correctness of the decision in the railroad 
case (which, of course, by our appeal to the Supreme 
Court we have challenged) is this: Selection of land 
containing a power site is not prohibited; selection 
of land containing mineral is prohibited. If the land 
containing the power site is not withdrawn at the 
time of selection, according to the Central Pacific 
decision the selection can not be defeated by an after¬ 
withdrawal. But with a withdrawal on account of 
mineral content, the situation is different. The with¬ 
drawal is necessarily a tentative adjudication that the 
land is mineral. The fact, i. e., mineral character, 
that it adjudicates defeats the selection. The fact ex¬ 
isted as much on the day of selection as it did on the 
day of withdrawal. If mineral land is forbidden, the 
selector simply can not acquire title to it by anything 
he does, nor can the Land Department be required 
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to give him a patent under such circumstances. The 
law does not prohibit merely his taking known 
mineral land; it confines his selection to nonmineral 
land without any condition that its character must 
be known, at the date of selection. The case is wholly 
within the principle of the Barden case, supra. 

The Character of This Land. 

Appellant states in a few places in his brief that the 
Secretary has not affirmatively decided that the land 
is mineral. The point was not litigated in his pro¬ 
ceeding in the Department. His contention there 
(see Departmental decision, Exhibit B of his bill, on 
p. 7 of Record) was that the fact that the land is 
valuable for oil should not prevent him from obtain¬ 
ing an unrestricted patent. The opinion states that 
the land was included in a petroleum reserve by the 
President as early as May 6, 1914; that in a report 
made two years later the Geological Survey showed 
that its records indicated that the land is mineral 
land orosoectivelv valuable for oil and gas—thus con- 
firming the information on which the executive had 
acted. It is difficult to see how the Department 
could have adjudicated appellant’s case by defi¬ 
nitely and “affirmatively” deciding that the land was 
mineral and at the same time invite him to come in 
and have a hearing on that question. Nor, in this 
suit, could the Department very well make an issue 
of character of land before the court and then contend 
that, after all, the court had no jurisdiction to deter- 
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mine that question. The situation, naturally, is tjhis: 

| 

The land is tentatively stamped as mineral in charac¬ 
ter by executive action—with very good reason, it 
must be admitted, when it is remembered that it is 
situated in the Grass Creek oil fields, and when it is 
considered that appellant himself says that the value 
of the 40 acres here involved “exceeds $5,000” (Rec¬ 
ord, p. 4) . But the Secretaiy has not said finallV in 
the proceeding before the Department, whereby he 
would utterly close out appellant’s claim to the Hnd, 
that the land is certainly mineral. On the contrary, 
and because he is trying to carry out the provisions 
of the act of 1914, he has said to the appellant, Ajbply 
for a hearing (you were not heard when the with¬ 
drawal was made) and we shall determine finally 
whether you are entitled to all the land or merely- to 
its surface. Of course, if he will not do that—and the 
law does not authorize his coercion—his selection 
must be cancelled. That is all there is to the case. If 
appellant honestly believes that the land is nomhin- 

I 

eral, why should he not apply for a hearing under the 
act of 1914? And if he does not honestly believe that 
the land is nonmineral, what is he doing in a cou^t of 
equity? 

CONCLUSION. 

We end as we began: The suit seeks an injunction 
to restrain cancellation of his selection and an order 
commanding issuance of patent. Legal title has not 
passed out of the United States. At the most he 

. i 

contends that he has acquired merely the equitable 
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title. Before the court will direct the act which must 
pass the legal title, we contend the United States is 
entitled to be heard. 

New Mexico v. Lane, 243 U. S., 52. 
Louisiana v. Garfield, 211 U. S., 70. 

Oregon v. Hitchcock, 202 U. S., 60. 

We submit that the decree below should be affirmed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney. 
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